UNITED STRATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
| TAMPA DIVISION
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HUBERT HELLER,

Plaintiff,

|
!
v. CASE NO.: 8:00-CV-1 PB-T-Z?C

URSULA CABERTA,

Dagendant.
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Before the court is defendant’s Motion to Récuse Magistrate

and for New qaax;ing and Memorandim of Law (‘D-kt. 124, Supplement to
Defendant’' s yntion to Racuse Hh?istrﬁta and for New Hearing {(Dkt.
12&), and plaintiff’s response tbkt. 1307, é
On Cctober 24, 2001, the ﬁndersignad-conduct%d a hearing on
plaintiff’s motion to compel further deposition of defendant,
Orsala Caberta {(“Caberta”) {(Dkt., 105}, At the endlof the hearing,
tne court directed the parties to set a date Lor defendant’s
Ceposition te be conducted in the Middle District c& Florida within

_ |
thirfy (30) days and indicated that a written lorder would be
|

fvrtheoming, ' %
: i
On October 31, 2001, defendant filed a | recusal motion

resjuesiing that the undersigned magistrate-jumg@ racuse herself

|
~ . < ' _ f
trom this case pursuant to 28 U.8.C. & 455{a}.! The court has

'
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dxlerred enteéring a written order on the motion to compel pending
creolution of the instant motion.

First, defendant asserts that by the end of the hearing, the
siirt had already decided to gtaht-piaintiff’s motion to coampal
vithout considering critical evidence Ffavorable to defendant.
imts Dku. 124 at 2-4). Defendant argues that this gives rise to
cre appearance of a lack of impartiality. (Id.).. ’

Specifically, defendant asserts that the undersigned reviewed
e wrong deposition transcript befar¢ aﬁndﬁcting the hearing: a
leposition transcript from plaﬁntiff*s state court praceeding,
ln.itead of the transcript from the July 26, 2001 deposition of
s tendant, Ursula Caberta (“Cab?rta”). {Seg Dkt. 124 at 3).

Next, defendant asserts that ﬁﬁé dourt did not review the
Jastrict judge's February 15,f2001.0rder that established the
limited scope of Caberta's depﬁ%ition. (Sees Dkt. 124 at 4).!

Finally, defendant claimsf that the court hnas engaged in
"wveemingly unevenhanded tx&atweni' of the pefendant and her
counsal (Y (Dkt., 124 at ). A%-one éxaﬁplm, defendant peints to
tig court’s order striking d&fgndant’a motion (Dkt. 112) as not
sokplying with the requirement in Local Rule 3,01(g) that the

Fovant  confer with opposing counsel before f£iling the motion.

'Defendant asserts that Lhe undersigned “acknowiedged that
the Court’s Pebruary 15, 2001 Order was not even available to her
Lecause it was part of the record at the Eleventh Circuit Court
of Appeais.” (Dkt. 124 at 43.
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Defendant claims that its certificatiorn in that motion was

]

izentical to a certification m#de by plaintiff i# the motion to
suepel carrently before the court. ({Dkt. 124 at €-7).°7

Plaintiff, on the other ha?d, asaarts Tthat th oourt: (1) has
‘irvimate familiarity” with th;é case; (2) 1is a{prised of the
flstrict “udge’s February 15, 2001 order, as evidenced by the
meirt's Mapch 29, 2001 order in which'the'cou;t inizially comﬁellad
~eherta’ s deposition; and (3) wa% not biased or prejudiced against
relendant merely because the cou#t ruled against her. (Dkt. 130 at

|

Z=j. Moreover, plaintiff asserts that defendant m}srapresants the

fects underlying the motion at issue. (Dkt. 130 afc 3).

BNALYSIS |
A magistrate judge should r%cuse herself in any preocesding “in
wlhich [her] impartiality might r%asanably'be questioned,” 28 U.5.C.
§ 4535{a), or “[where she] h%s a §ersonal bia& or prejudice
cuneerning a party, or personelgkndﬁiedqé.of dispjted evidentiary

Iatts concerning the proaeeding;” among other groands., 28 U,.S8.C,

§ «455(b){1}. The instant aqticb concerns only segtion 453%(a).’?

In this sourt’s September '26, 200l order ¢Dkt. 1i15), the
court stated that defendent’s statement that it “unsuccessfully
attempted to confer with Plaintiff’s counsel” was insufficient in
light of plaintiff‘s assertion that defandant never attempted to
contact him regarding the motion and that defendant filed the .
rotion sixteen (16) days after plaintiff’s moticn had been filed.

‘Defendant does not seek recusal pursuant to the standard
$21 forth in 28 U.3.C. § 144, which provides that:

Whenever a party to any proceeding in a district court

;3
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Under section 455{a}, the judge to whom the recusal moticn is
i

dautessed may decide whether or not she is reguired to recuse
|

h, 782 F.2d 1556, 1558

nerself. See e,q. United Statesév.:m-f

117" Clr. 1986). The arandard f%r recugal under section 45%(a) is
Mjective reasonableness and ié not to be construed to require

C

114

Cugal on Spurious or 1ocsaly'b#sed charges of partiality. McgBeth

| -
<. Dissan Motor Corp., 921 F. Supp. 1473, 1477 {D.3.C. 1996} . The
rezsonable appearance of impxapdiety necessitates recusal, even if
ehe judge is not, in fact, bia&?d. See id. {citation omitted) .

A judge should recuse or wisqualify herself when her bias
1 .

stems  from extraijudicial sour&e& and - is perscnal in nature.
!

sce MoWhorter v, City of Birmingham, 906 F.2d 574, 678 (11 Cir,

. . . ; )
1280} (citation omitted) s Hamm g, Members of the Bd. of Ragents of

Lig State of Fla., 708 F,2d 6@?,.651 (11" Cir. 1983} (citation

crmitted). Thus, “it muast dexive from scmething other than that

wnLch the judge learned by pa:t#cipating‘in the aaq@*" MolWhortex,

it F.2d at 678 (citation omittéd). .

. !
But, ewven if the bias is pot extrajudicial Fnd personal, a

Judge must recuse herself when the “judge's remarks in a judicial

makes and files a timely and guffiaiént affidavit that
the judge before whom the patter is pending kas a
perscenal bias or preiudice either against him or in
favor of any advexse‘party; such judge shall proceed no
further therein, but anothar judge shall be assigned to
hear such proceeding.

-3 U.5.C, § 144,
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c.ntext demonstrate such pervasive bias and prejudice that it
c.ratitutes blas against a partyl Neither a trial judge’s comments

i
wroolack of evidence, rulings #dverse to a party, nor friction
1

! L o . .

wrtween the ccurt and counsel constitute pervasive bias.” Hamm,
|.

FLE F.2d at 651 (citations prait{ed) .

It is well-settled that “judicial rulings alone almost never

RY

scrstitute a valid basis for a blias or partiality Totion.” itek

<. knited States, 510 U.S. 540, 555 {18943 .° Moreofar, the Supreme

-iLrt in Liteky noted that:

opinions formed by the judge on the hzsis of factg
introduced or events occurring in the course of the
current proceedings, or. of prior proceedings, do not
constitute a basis for a bigs or partiality motion uniess
they display a deep-ssated Tavoritism or antagonism that
would make fair judgment |impossible. Thus, judicial
remarks during the course of a trisgl that are =ritical or
disapproving of, or even hostile to, agunsal, the
parties, or their cases, ordinarily do not sugport a bias
or partiality challenge. They may do so if they reveal
an opinion that derives from an extrajudicial source; and
they will do se¢ if they reveal such a high degree of
favoritism or antagonism ' as toc make fair judgment
imposszible.

T :

Thus, a litigant’s mere digappointment with a judge’s adverse
tiiing or a Jjudge’s remark in@icating dissatisf?ctian with the
Fisvies or their counsel does not rise to the level of pervasive

©.as or prejudice as to warrant the judge’s recusal.

ee algo Loranger v. Stierheim, 10 F.3d 776, 780-81 (11
Cir. 1994); McWhorter, 906 F.2d§at-6?8 {citation omitted).

5
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Tn the instant case, defendant’s assertions do not

s.cstantiate the recusal of the undersigned from this case.

]

Tirst, the conduct complained of occurred within the context of
fhoicial procesdings. Thusg, defénéant must establish that the
ziurt’s sctions are pervasively prejudicial to defendant.
Although prejudging a case before considering a party’s
zvidence or arguments may Justify a judge's recusal, -gsee Alex;nger
L. Primervica Heoldingg, Ing.. 10 F.3d 155, 164 (3d CTir. 19%3), the
>.uwrt’s erronecus reference to the deposition transcript during the
reering is not evidence of bias.¥ Thus, the court did not crejudge

tie issues ralsed in plaintiff’s motion Lo compel.

!

H

Furthermore, the ccurt’s-ad#erse rulings against deferdant do
At establish severe bias or préjudicemthat would require recusal
iro this matter. See e.q. Loganger, 10 F.3d at 780~51.

Thus, defendant has failedito establish that the undersigned

l=¢ks impartiality or that the proceedings lack the appearance nf

inpartiality in this matter.

"Although the court referred to the wrong depdsition
Cianscript during the hearing, the court had previocusly reviewed
the correct <deposition transcript., Thus, the court was full
apprised of the parties’ arguments before ruling in open court
anrd the transcript of the hearing reflects that as a whole.

;6
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Accordingly, upon due consideration, it iz hereby ORDERED and

BDSUDGED than:
(1) Defendant’s Mobtion tq} Recuse Magistrave and for New
Hearing and Memorandum of Law iékc; 124} is DENIED.

e LT
DONE and OFDERED at Tampa, Florida this day of

Jdosember, 2001.

a{;,r,zmma A(XJENKM
Uh&t&d S3tates Magistrate Judge
Jiples tos

Cuunsel of Record
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UNITED STATES DISTRICT COURTy .-y ;
MIDDLE DISTRICT OF FLORIDA %'
TAMPA DIVISION ?

R R
HUBERT HELLER, ’
Plaintiff, j
v. CASE NO. : -8:90-—.<:v-1ﬁ28m‘x—2’7c

URSULA C%BER?&,'

Da;endant.

|
+

Before the court is glaintiff's'uhtiqn toéﬂampol Further
Deposition of Defendant Ursula Caberta; to Cmmp%l-nsupcnses to
Depogition Questions; and for Feeas m:d. Costs {?i}kt, 105), and
defendant’s response (DKt. 117}, Oral -argumeﬁt was held on
Wednesday, October 24, 2001. | :

BACKGROUND §

Defendant, Ursula Caberta {“Caberta”), is émployed by the
government of Hamburg, Germany.! Plaintifﬁ brqukht this action
against defendant alleging tortious: .iﬂt@rfe%encﬁ with an
advantageous business relationship; unfair and feceptive trade
practices pursuant to Florida Statute § SGINEQT(X), Bt seq.;

-

conspiracy to commit civil rights vielations pursu%at to 42 U.s.C

t
r

'‘Defendant is the head of the Working Group of Scientonlogy
at the Ministry of the Interior in Ramburg, Germany. {(Depositien

Transcript at 6} (Dkt. 1089, Ex. 6) (hereafter “Degosition
Transcript”y. '
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§ 1985(3); and violation of the Alien Tort Claims Act, 28 U.S.C. §
1330.°

Plaintiff filed this motion after encountering problems in
conducting defendant’s deposition, including defendant’s failure to
appear for the first day of a two-day deposition, scheduled for
July 25-26, 2001 in Germany.? Plaintiff seeks an Srader reguiring
that 1) defendant appear in this district te complete’ her
deposition; 2} defendant answer spécific-unStimnséthat she falled
to answer in her deposition; and 3) dafemdant reimburse plaintiff
for his reasﬁﬂabla attorney’s fees and costs in. conducting the
deposition in Germany. ‘

Pursuant to this court's order,ldefeﬁdant’szdeposition was
scheduled to begin at 2:00 p.m. on July 25, 2001, Lo continue into
the evening hours, and to resume on July 26, 20@1 for seven hours.
Defendant failed to appear on July 25, 2001, but appeared for the
deposition on the following day..

At the déposition, defencant was:evaSiVe and nonresponsive to
certain guestions, and her associats,  Runger Hinfzze (“Hintze”},

often wasted time by interrupting and giving comnenfary. Moreover,

'The district judge has authorized defendant’s deposition on
the issue of whether she is immune from this suit.

‘on July 17, 2001, this court granted plaintifif’s motion
reguesting that the length of defendant’s daposition be increasecd
from one to two days due Lo the need for a German interpreter,
(Dkt. 81}. Plaintiff noticed the deposition on June 27, 2001.
(Dkt. 82, Ex. T,

2
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at the deposition, defendant refused to answer certain questions
propounded by plaintiff’s counsel.

On February 135, 2001, the district judge limited the scope of
discovery to the issue of uhéthéi' &gféndant is  immune from
liability pursuant te the Foreign ‘Severeign Jmmunities Act
("FSIA"}. However, the district judgﬁ.aﬂVised the parties that
plaintiff’s right to discovery “should not be thwarted By éhird

party restrictions or diplomatic protocol.” (Dkt. 46).

Plaintiff has repeatedly tried to depose defendant.® When the
deposition was finally conducted, plaintiff was  impeded in his

efforts. First, defendant ocutright refused to answer certain

questions, such as 1} the name Qf?ﬁh&*persen whe wrote her job

description (Deposition Transcript at 4?}, 2} whether she submits
requests for funding to any governméﬁtai entity in which she
identifies what she is doing and what she intends to accomplish
{Deposition Transcript at 52}; and 3) whether she receives money

beyond her oxpenses from her speeahes..iggarding Scientology

‘on Maxch 29, 2001, this court granted plaintiff’s motion €o
compel the deposition of defendant. (Dkt. 56). Then, on May 8,
2001, this court denied defendant’s motion for protective order
and denied defendant’s reguest to vacate that part of the court’s
March 28, 2001 order requiring her to appear in this district for
a deposition. (Dkt. 70). This court again addressed the issue
during a telephonic discovery conference on July 20, 2001, during
which the court ordered that defendant be deposed in Germany on
July 25-26, 2001, as scheduled by plaintiff. Findlly, on July
24, 2001, the court denied defendant’s emergency mction for
protective crder. (Dkt. 100). '

Ko



(Deposition Transcript at 60). She also refused 4o answer
questions relating to Robert Minton and the Lisa McPherson Trust.
{Deposition Transcript at 85-80, 148). Moreover, defendant wasted
rima by giving unresponsive and,eﬁasiva angwers to.guestiony, such
as whether she could affirm the accuracy of statements that she
made in an affidavit in this case.® (Deposition Transcript at 148-
53) .5 B

With regard to the question of who wrote ?efendant's job
description, defendant responded “Ifddn't know who wrote the job
description, and I think it is not your business who wrote it.”
She further stated that “If you like,ryﬁu'ﬁay s3ug the Senator for
the interior and then you can find 'out who draws whose dob
description.” {Deposition Transcript~at 47, Lines 19-25). The
argumentative nature of defendant’s ©responses is apparent
througheout the deposition. She repeat%dlylatateﬁ “it's none of
your business” in response to a qnastiaﬁ,

Second, defendant’s associate, Hintze, interrupted the

deposition and made narrative statements on the record. He also

’Rdditianally, she refused to answer questions relating to
the Lisa McFherson Trust or its president, Stacy Brooks
{("Brooks”), asserting that “it has nothing to do with this case.”
{Deposition Transcript at 148}.

‘Plaintiff asserts that he expended $8,707.93 in traveling
Lo Germany, hiring an interpreter, videographer, and court
reporter, and other related expenses, and $12,250.00 in
attorneys’ fees for traveling, preparing, and conducting the
deposition. ‘

4
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spoke in German with the witness on numerous occasions in
connection with pending questions, even though plagntiff’s counsel
does not speak German.’ At the July 20, 2001 te%ephonic hearing
pefore the court, Hintze was represented as being % staff attornaey
in defendant's office. (Dkt., 102 at 3. Aithou@h he apparently
has some legal training, Hintze is not an atporneﬁ. Moreover, ne
appears to be a prospective witness in-thi$ cage, (erosition
Transcript 175-81).

Third, defendant's counsel, John M. Merreti {*Merrett”), nore
than once, instructed defendant not to answer spegific questions.
For example, Merrett instructed hia client not to answer qucstions
until he permitted her teo do so0.° 'MéreQVQr, ng alsc answered
questions for her or insisted on conferring with his client before

she answered a pending question.!®

'See e,.g. Deposition Transcript at 7,.8, 9, 11, 33, 36, 42,

45, 49, 52, 54, 62, 64, 83, 86, 113, 128, 131, 13%, 138, 139,
i64.

‘According to defendant, Hintze was involved in supplying
the Bubbard Declaration to the German company invglved in this
case. (Deposition Transcript at 175-77). Hintze |identifled
himself at the deposition as a representative of fthe Ministry of
the Interior in Hamburg. {Deposition Transoript at 6).

Defendant said Hintze was her subcrdinate. {Deposition
Transcript at 88). His affidavit has been submitfed by defendant
with her renewed motion to dismiss for lack of sufject matter
jurisdiction. (Dkt. 109, Ex. 5}, '

°See e.g. Deposition Transcript at 63-~82, 164,
“See e.g. Deposition Transcript at 48, 69-81, 138, 166-67.
5
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Defendant alsc failed to comply with plaintiff's request to
produce and this court's June 21, 2001 érder (Dkt.BO) requiring
that any records respensive to Document Request Numbers 9-~17, in
defendant’s possession, be pradubed to plainciff within cen (103
days of the order.’ During hex deposition, dﬁfenda?t admitted that
thers might be doCuments responsive to Interrogatory Number 2, but
shhe did not look for them. {Deposition Transcript at ‘134).
Similarly, defendant admitted that she did not try to locate any
documents responsive to the document requests. {Deposition
Transcript at 139-40). In fact, she stated that "it was not
necesaary  f[to locate the dﬂ¢hment$i we  far.”'?  (Deposition
Transcript at 139).

Fifth, the deposition was scheduled for two days to commence

on July 25, 2001. As stated previously, defendant did not attend

the first day of the deposition. Furthermore, according to
plaintiff, the actual time spant-qmeéti@ning_the defendant was only

four hours and twenty minutes, out of the scheduled seven hours.

"See e.g. Deposition Transcript at 134, 140, 147-48, 161-63.

“At her deposition, defendant stated that “eyen if these
documents exist . . . they belong to the Free and.Hanseatic City
of Hamburg, and I can not just use them according to my own
discretion.” (Deposition Tramscript at 1339). Theg fact that
defendant did not even bother to leck for the dociiments requested
by plaintiff demonstrates a lack of cooperation im discovery in
this case.
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The depecsition transcript is replete with examples of evasive,
argumentative, and nonresponsive testimony by defendant.

Finally, Merrett interrupted plaintiff’'s caunsel and took
breaks with hie client while ques"tions were pending. For example,
Moxon asked defendant if she conducted any search to determine
whether she had any records responsive to Document Reguest Numbers
14 and 15. While these questions were pending, Merrett enqagéd in
a private discussion with defendant. Then, he suggested that they
take a two-minute break and then left the room with defendant and
Hintze. (Deposition Transcript at 162-64).

In addition, when asked whather-“$he supmits request for
funding to any governmental entity in whiéh'defendant identifies
what she is doing and what she intenés to accomplish, defendant
tock a break to confer with counsel .and Hintze. (Deposicion
Transcript at 52). The deposition resumed approximately ten
minutes later. (Id.). At that paint;.deféﬁdant evaded answering
the question by stating that “I deo not refuse to answer. 1§ am not
allowed to answer, because my answer would have %o be authorized by
this agency.” (Deposition Transcript at.53«54}.

The court has reviewed the deposition in its entirety.
Plaintif{ has not been provided an adaqﬁate;opportunity to depose
cefendant on the issue of FSIA immunity. Defendant has violated

this caurt’s order to appear for deposition on July 25, 2001 and
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wien she did appear, she was freguently uncooperative and did not
answer guestions.

Requiring defendant to appear in Germany to compiete her
depogsition would be a futile act‘withaét'court supervision given
the difficulties encountered in plaintiff’s effortis to depose her
in Germany. Conducting the deposition in the Middle District of
Florida at the United States Courthouse will be beneficial to“both
parties as the court will be available to ruls on .any issues that
may arise during the deposition.

For these reasons, and the reasons stated st thes hearing,
defendant shall submit to a'deéusition in this district within
thirty (30) days of this order.?3 ggg_Local Hule 3.04(b), M.D.
Fla.'* The deposition shall be eanduetéd att the United States
District Court, 801 North Florida Avenue, Tampa, in the attorney
witness room on floor 113, on é'data'ccnvénient to Lhe parties, the
witness, counsel, and the court.

The scope of the queations-:sha11  be limited to the

jurisdictional issue under the FSIA »f whether defandant’s actions

“at the October 24, 2001 hearing, the court instructed the
parties to reserve a room in the courthouse for the deposition
pending this order. November 21, 2001 at 9:30 a.m. has been
reserved by the parties. ' B

“Local Rule 3.04(b) provides that a non-resisient defendant
whe intends Lo be present in person at trial may reasonably be
deposed at least once in this district either during the
discovery stages of the case or within a week prier to trizl as
the circumstances seem to suggest. Local Rule 3.04(b), M.D. [la.

8
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in developing, disseminating, or distributing; the “Hubbard
Declaration” were in her official gapacity #s an gmplo&ee of the
government aof Hamburg, Germany. {Sge Dkt. 46 ac 3, Ingquiry
regarding defendant’s empleymen;. and her respopsibilities are
reievant to this issue. Moreover, inqdiry 1nt0 iésues pertaining
to the FSIA's.ccmmercial act exception'® are rala#ant as well.

The parties disagree about whether inquiry into defendant’s

relationship with Robert Minton (“Minton”) and the Lisa McPherson

PPursuant to 28 U.8.C. § 1605 (ay 123,

A foreign state shall not be immune from the
jurisdiction of courts of the United States gr of the
States in any case , ., . in which the actioniis baser
upon a cocmmercial activity carried on in the. United
States by the foreign state:; or upon an act performed
in the United States in connection with a cogmercial
activity of the foreign state elsewhere; or dpon an act
outside the territory of the United States in
connection with a commercial activity of the foreign
state elsewhere and that act causes a direct effect in
Lthe United 3tates,

28 U.S.C. § 1605(a){2). This is known as the “cormercial act
exception.” A state engages in commercial activifty “where it
exercises only those powers that can also be'exergisad by private
citizens, as distinct from those powers peculiar to soversigns .
- - a foreign state engages in conmercial activity . . . only
where it acts in the manner of a private player within the
market.” Honduras Alrcraft Reaistry, Ltd. v, GCov't of Honduras,
129 F.3d 543, 547 {(11** Cir. 1957} {quoting Saudia Arabia v.
Nelson, 507 0.8, 349, 36C (10903)), gert, denied 554 U.3. 952
(1898) . The commercial activity that provides thg jurisdictional
nexus with the United States must also be the activity on which
the lawsuit is based. Arriba Ltd. wv. Petroleos Méxicanos, 962
F.Z2d 528, 533 (5% Cir. 1992} {(citation omitted), gert. denied
S06 U.5. 958 (1982). 1Isolated or unrelated commegcial actions by
a foreign state in the United States do not satisfy the
exception, Id.
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Trust is within the limited scope of the sovereign jrmmunity issue.'t

When questioned about her dealings with M%Fton, defendant
asserted her Fifth Amendment privilege against seigmincrimidation.
(Deposition Transcript at 73, 161i7. She likewise ﬁ%fused, an FLfth
Amendment grounds, to answer questions concernin% wnether Minton
gave her any money to assist the Lisa'MéPheﬁémn Trést. {Deposition
Transcript at 78, 161). Likewise, she réfuse%%xx> answer any
questions about Stacy Brooks {“Brooks”} or :aﬂy tinancial
transactions among the Trust, Minton, oxr Brooks, {Deposition
Transcript at 161). Plaintiff has not challeq?ed defendant’ s
assertion of her privilege against selﬁ;iﬁcximina?ion 23 to these
matters,? It is therefore unnecessary .to de&exmine whether
gquestions concerning these entities ié'télévant ﬁa the sovereign

immunity issue in this case.

“In an order dated February 15, 2001 (Dkt. 46}, the district
judge noted that plaintiff's averments regarding whether
defendant viclated several provisions of the German Basic Law and
whether Scientology is a recognized religion in Germany that is
protected from persecution, did "not relate to Defendant's
employment, her responsibilitles in that emplaoymeht, or whether
her dissemination of the 'sect filters' or 'Hubbakd Declaration'
constituted a public act on behalf of the government of Hamburg,
Garmany. " {Dkt. 46 at 3-4). ' r

"In a civil case, a litigant may claim a Fiffh Amendment
privilege both during pretrial discovery and trial; however, at
trial, a jury will be entitled to draw an adverse, inference from
the assertion of privilege. See Arango v. United Brates Dep’ b of
the Treasury, 115 F.3d 922, 926 (11* Cir. 1997) {citations
emitted); Claxk v, City of Munster, 115 F.R.D. 605, 617 (¥.D.
Ind. 1987} (citation omitted). Whether an adverse inference
should be drawn against defendant is not befare t#e court at this
time. ' : '
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The following questions shall be answered by ﬁefendant at hesr
deposition (See Dkt. 105 at 20-~22):%

1} Do you submit requests for fﬁndipg to a?y governmental
entity in which vou identifv what vou are doing and;what you intend
to accomplish?

2} Do you receive any monlss that you deposirt %n your personal
bank accounts from any of ihese %pe&ﬂhaﬂ fabout Sqaantolagy}@

3) Do you recelve any money beyond your eXanS?S which vou may
keep, from your speeches about acientolcgy°

41 Have you deposited any money in your pxiva%& kank accounts
that you have received for ledtures given wéth respect to
Scientology that is not part of your income receivé% from the State
of Hamburg? o  __. |

5) ldentify whether or not vou have received any funds beyond
actual expenses that you have incurred for any le%ture, speach or
advice regarding Scientology bsyond the income y%u have received
from the State of Hamburg.

&) Do you have any personal bank'xécafds ﬁhatiare property of

-§

the City?

+

"Questions 1)-5), and 7} are relevant to the issue of
whether defendant has immunity under the FSIA, anp whether she
was acting in her governmental capacity. Questaop 6} relates to
documente originally sought by plaintiff, and is within the
limited scope of discovery. Finally, guestions 8)-9) relate to
documents sought by plaintiff that also relate to! the issue of
sovereign immunity.

"
N
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7} When you appeared at the BAlternate Charlemagna award
cersmeny in Leipzig last vear, were your expenses, and those of

your employees, paid for by the City or by someone else?

8) In your computer systém} de you maintain the names of some
of the people that the companies are asking about [whether they are
Scientologistsi?

%) Do you have a computer system for locating records such as
this [noves regarding sending out sect filters to companies for
certain peoplel?

Next, Ithe following gquestions,  from the transcribt of
defendant’s deposition, shall also b&-ansmered:

1) Who wrote your job description? {pé?ositian Transcript at
47, line 18},

2) Do you have any specific orders from.any senior official in
Hamburg telling you what teo do in your job? (Deposition Tranécript
at 47, lines ©6-8).

Any follow~up gquestions shall be permitted and any other
questions relevant to the issue of sovereign immunity.

Finally, as previously ordered by this court, defendant shall
produce any documents in her possessiétn or coentrel that are
responsive to plaintiff's Request to Produce, specifically those
documents referenced in the deposition transeript., The documents

shall be produced twe (2) days prioxr to the deposaition.

12
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CONDUCT QF CRBFRTA’S DEPOSITICN

The following guidelines, which were set fortd§in_ nrachrome
Corp. v. Micromeritics Instrument Corp., 18% F.R.D. 697, 701 (S.D.

Fla. 1%99), shall govern the awndﬁct of the dapamimiuﬂ of defendant
and any other depositions conducted in this case:

1) ceunsel shall limit his or  her ébbjecticns and

instructions to those pexmissiblevuhﬁ&rﬁRule 30; )
2) counsel shall net make any objection or gtatement in the
presence of the deponent that'might suggest the answer to
a pending question; and

3) prior to the comm&ncamenn'af.Qﬁsstimngng, counsel for
defendants shall instruct the deponent tﬁat the deponent
should ask deposing amunael; net her oyn counsel, for
clarification of any question. See id.

The parties shall also be guided by ih&-provi§ions concerning
conferences hetwean the deponent and coungel addressed in standard
18 of the Civil Discovery Standards adopted by the American Rar
Assoclation in August 19%9:

Standard 18 -~ Conferyxing with the ﬂitnyaa
a. During the Deposition o
i. An attorney for a depsonent should not indtiate a private
conference with the deponent during the taking of the
deposition except to determine whether a privilege should
be asserted or to enforce a court-ordergd limitation on
the scope of discovery., Subject to Llhe provisions of

subparagraph {a} (11} and (b} below, a deponent and the
attorney way confer during any recess in a deposition.

13
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1i.

iv.

ii.

Conferring with the Witness,

4

An attorney for a deponent should net réquest or take a
recess while a guestion is pending exa#pt to datermine
whether a privilege should be assertsd or to ascertain
whether the answer to the question would go beyond a

court-ordered limitation on discovery. '

In objecting to or seeking te clarify a pgnding question,
an attorney for a deponent should not in lude any comment
that coaches the witness or suggests anfanawer,

1
.

Ary discussion among counsel about the slkbiject matter of
the examination should at the request of the examining
attorney occur only when the deponent has been excused
from the deposition room. !

i
An attorney shall not Instruct orx permit &nother attorney
or any other person to wviolate’ the guidélines set forth
in sections a(i)-a{iv) with® respect toﬁthat attorney’s
client. _ f

During a Recess

During a recess, an attorney for 4 depcnent may
sommunicate with the deponent; this commpnication should
be deemed subject to the rules governimg the attorney-
client privilege. _ ¢

If, as & result of a communication betwéen the deponent
and his or her attorney, a decision is mdde to clarify or
correct testimony previously given by the deponent, the
deponent or the attorney ' for the deponent should,
promptly upon the resumption of the depodition, bring the
clarification or correction te the aftention of the
eiamining attorney. '

The examining attorney should not attempt to inquire into
communications between the depenent and jthe attorney for
the deponent that are protected by thejattorney~client
privilege. The examining attorney may ﬁnquire as te the
circumstances that led to any clarification or
cerrection, Including inquiry into anyimatrer that was
used to refresh the deponent's recollecktion.

i

taj rds, Standard

A.B.A. Sec. of Litig. (August 1999}€§(available at

POARLIPATGEY DN SPCTT LY 940 BT 10 00 P

www,abanat‘ora/litiaationiraakforcg§4§g§gdgggg.h;@i}.
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Instructing a witness 5ot to answer a question due to a
relevancy obhijecticon is a treacherous pra;tiae, esp#cially irm light
of the 1993 amendment to Federal Rule of Civil ?rn%edure 30(dy 1y .
The court expects that counmsel will be'especially;mindful of this
rule in Caberta’s deposition, and in all future d%aositions.
Counsel for the parties are experienced 11thgtors and shoul

be mindful of the admonition by the <court in Qﬁggggyhroﬁe

In c¢losing, the primary purpose of the mulas of Civil
Procedure is to ‘secure the just, speedy, iand inexpensive
determination of every action.’ Fed.R.Civ.P.'l. The constant
sniping and bickering between the instan parties have
operated to draw out this action and increasd the expense at
wvery turn, effectively defeating the very pyrpose for which
we have the Rules and a libaral’ d&scavazy process.

The Court has praviously noted that thers is no lcve. loss
{sic] betwean these parties. That said, the fourt refuses to
believe that it must actually issue an order' for the parties

to play nice. The Court understands that mhe parties are
competitors in their field. Nonetheless, if pounse; o both

parties will attempt fo inject a little nore civility into

this civil action, perhaps the litigation will flow more

smoothly and expeditiously twward'resglugion?
Quantachrome, 18% F.R.D. at 701-02.

BANCTIONS

Flaintiff seeks sanctions in the amount of $8;507.93 for costs
incurred by plaintiff’s counsel for  airfare, hotel, State
Department fees, trangportation, interpreter, VQﬁeographer, and
court reporter. {Dkt. 105 at 25}, Plaintiff al&os#eeks attorneys’

fees in the amount of $12,250.00 For 49 hours at $250.00 per hour.
(18.).

15
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Rule 37, frederal Rules of Civil Procedure, provides for
sanctiongs in discovery-related disputes under certain

circumstances, Ses LCar

£t Corp,, Inc., 773

F.2d 1440, 1446 (11 Cir. 1985} (“]Alll federal courts rave the
power, by statute, by rule, and by common law, to impose saﬁctiﬁns
#gainst recalcitrant lawyers and parties litigant. . . the Faderal
Rules of Civil Procedure provide, in Rule 37(b}, that faiiuré‘by a
party or his counsel to make or ceoperafe in court-ordered
discovery may, at the trial court’s discretion, lead to the
impesition of sanctions of several sorts.”).

Subsection (d), in partieular, provides thaf sanctions are
appropriate against a party who féils”téfappear at a properly

noticed depositiocn. Fed., R. Civ. P. 37(d).'® fee alse Lee v.

Yadters, 172 P.R.D. 421, 425-2% (D. Or. 1997) {court qrdered
cdefendant, its attorney, or both to pay plaintiff’s reasonable

expenses, including attorney’s fees, that were gaused by their

failure to attend duly-noticed depositions); Blue Grass Steel, Inc,

v. Miller Rldg. Corp., 162 F.R.D. 493, 495 {£.D. Penn. 1993} {court

"rederal Rule of Civil Procedure 37{d} atates:

If a party . . . fails . . . to appear before the
officer who is to take the deposition, after being
served with a proper notice . . . the court in which
the action is pending on motion may make suchk corders in
regard to the failure as are just, and amoag others it
may take any action zuthorized under fother subsectlions
of this rule].

Fed, R. Civ. P. 37(d}.

16
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granted attorney’s fees and costs to defendant f£or bringing the
motion Lo compel alter gorporate party falled to show up for
deposition).

The party seeking sanctiaﬁs ﬁ&éd  ﬁ¢t establish that the
deponent wilfully falled to appear ét the ﬁep#siticn, unless
extreme sanctions such as dismissal or- default aie sought. 3Sge
Fea. R. Civ. P. 37(d}), advisory committee’s naﬁ@,” ﬁﬁg3§£§g
Barkatlan

1048 (11Y Cir. 19%4).

*n'Ingﬁ. 12 F.3c 1045,

In the Iinstant. case, defendant &id not attend her scheduled
depusition on July Z3, 2001, gven though she agserts that she was
obligated to attend a work-related meeting in Eerlim on the morning
of July 25, 2001, her attorney represaﬂtad tb_tha'qﬁurn at the July
20, 20201 hearing, that defendant could travel bagk to Hamburg by
2:00 p.m. on July 25, 2001 in time for the depcsition. (Dkt. 102
at 12, 1R”).

Moreover, the court was Ifully apprisad of thz issue when it
denied defendant's emergency motion oﬁ“July 20, 2?01, {Dkt. 94},
Likewise, Judge Wilson denied the second emergency motion on July

24, 2001. (Dkt. 100).

®The advisory committee’s note to Rule 37(d)istates zhat
[tlhe resulting flexibility as to sanctions eliminates any need
to retain the reguirement that the failure to appkar or respond
be *wilful.’” Fed. R. Civ. P. 37(d), advisory comunittee’s note.
Moreover, “in view of the possibility of light senctions, even a
negligent failure should come within Rule 37(d).” Id.

b1l
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Accordingly, pla;ntiff is .entitled to  hkis  reassonable
attorney’s fees and costs associated with defendant’s failure Lo
appear for her deposition on July 25, 2001 at 2:00 p.m.

Similarly, Rule 37({a) (2} {B); Fedesral Rules of Civil Progedure,
provides “if a deponent fails to answer 'a guestian propounded or
submitted under Rules 30 or 31 . . . theﬂdisébverin: pAarty may move
for an order compelling an answer.” Fed. R. Civ. ?, 37 (a1 {2) (B).
Then, if the court grants the motlon and finds that the garty’s
nondisclesure or lack of response was not “substantially juétified
or that no “other clircumstances make an award of egpenses unjust,”

reasonable attorney’s fees and costs may be awarded to the moving

party. Fed. R. Ciw. P. 37(a) {4} (A). Seg élﬁg,ggbe: v, G;tv of
Leeshurg, 197 F.R.D. 519, 521-22 (M.D, Fla. 2000} {(defendant was
not substantially justified in withholding éccial security;number
at deposition, thus plaintiff’'s reasonable attorney’s fees and
costs were granted for bringing the motion to compel).

In the case at bar, defendant appedred for the second
scheduled day of her dsposition, but gave evasive answers and even
failed to answer certaiﬁl gquestions propbunded by plaintiff's
coungel . Moreover, at the deposition, Hintze, who io a prospoctive
witness for defendant, often interrupted and engaged in comﬁentary
on the record, and spoke with the defendant in German while

questions were pending.
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While defendant’s counsel is permitted to d;re¢t defendant not

Lo answer a deposition question when necessary“ to presgrve a
.
privilage, to enforce a limitation on evidencs glrected my the
court, or to protect a witness fram an examinaﬁi%# that iﬁ?bainq
conducted in bad faith, Gebexr, 187 F.R.D. at 520%#citing P;d. R.
Civ. P, 30(d){1)): defendant frustrated the %urpose o@ Lhe
deposition by engaging in dilatory tactics. Thﬁs, she ha; noL
estabilished that she was “substantially juatified% in refusﬁng Lo}
answer depozition questions that fall within tﬁ% scope of the

jurisdictional issue under FSIA, Defendant, hOW&VdF may haﬁe been

h
Justified in asserting her Fifth Amendment pr1v1¢QQg, and shail non

be reqguired to answer those quastiens for whlchgphe has already
i
asserted the privilege,. '

Accordingly, because plaintiff obtained some fnformatidn from

defendant during the deposition, impasihg'%he ehtire amount of
sanctions sought would be unjusgt. Plaintiff Jsgkntmtled Lo the
i
reasonablie attorney’s fees and costs in cunnectiun,wlth defmn@an
fallure to attend the first day of her deposition dh July 26 | 2&01.
As for the second day of deposition teﬂtimonyégﬁh@ requédst for
sanctions is under advisement pending defandaﬂt‘sgcomplianqe with

this order.

1
I
i
+
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[BENEE

Accordingly, upon due consideration, 1t is:hereby éRDEREn
THAT .

(1) Plaintiff's motion to compel (Dkt. 10%) i,f-;s GRANTED to the
extent that defendant shall submit to a deposition fin this dls*rlc“
within thirty (30} days of thisz order, dafendamt shall answer

uestions as mentioned Bupra, and defendant shall p?pduae ds¢ﬁments
responsive to plaintiff's document réquests within%t&n (10} ﬁays of
this order; and j

(2) The request for sanctions is Gnnﬂwnn‘tahthe ext@ﬁc “hat
defendanrt shall reimbursé plaintiff for the' reasanaﬁ:le expenses and
attorney's fees incurred in connectlon with the fa#}ed first day of
defendant’s deposition in Germany, ome~half of* the re-asanamle
expenses and attorney’s fees, as well as the expeéses incurred in
fiiing the instant motion to compel. Airfére and .ground
transportation shall not be included.? The paxt%es Shail:COﬁfﬁr
in good faith in an effort to stipulate to the anoufit of reagonable
~éttorney's fees and expenses. If the parties ax@é‘nable tolagree,

plaintiff shall file an affidavit as to expenses gnd fees within

!

MTha Vequest for sanctions for the second daf of amm«nslmon
testimony is under advisement pending defendant *si compliande wi
this court’s order. ' ‘

I
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twenty (20} days of the date of this order and defendant may file
a counter-affidavit within ten (10) days thereafrer.
DONE and ORDERED at Tampa, Florida this /g s day of

Nowvswber, 20061.

IZABETH X,/ JENKINS
United States Magisifate Judge
copies to: . 1
Counsel of Record

2t

v FRIERPIIGEY NN CSYIST LES1RIOT0 6 DNy W
. 5 R et

PR



ZIQ8% ON-SY g

N FITLE

i1/18/2001

F. Wallaze DPope, Egg

TCPY

Johneon, Biakely, Pone Bokor, Rupp@l & Burns

311 Chestnut 8t.
P.O. Box 1368
Clearwater, FL  33737-1368
Kendrick L. Moxon, Esg.

Moxon & Kobrin

3058 Wilshire Blvd., Suite 900
Los Argeles, CA 90010

John Matthew Merrettc, Esg.

law Qffice of John M., Merretvt
11250 St. Augustine R4, .
Jacksonville, FIL, 32287-1147

Robert Merkle, Esq.
Merkls & Magri, B.A.
5510 W. LaSalle 8t.
Tampa, FL 33807

Janiel A, Leipold, Esq.
Leipoid, Donchue & Shipe, LLE
S50«A W. 17th 8t.

Santa Ana, CA 92706

POLESRL iR 10,580 T ooNow

Suite 15-383

P.A:



