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IHF FOCUS: Xenophobia, anti-Semitism and racism; religious intolerance; protection

of asylum seekers and immigrants.

In a 28 December 2000 press state-
ment, the German Section of Amnesty Inter-
national criticized the German Government
for its continued lack of a consistent human
rights policy, with the main focus on pre-
venting human rights violations. According to
the organization, the Government made hu-
man rights subsidiary to economic and geo-
strategic interests and largely ignored do-
mestic problems in its yearly report.

At the same time, Amnesty Interna-
tional welcomed the establishment of an
independent Human Rights Institute to
conduct research and give political advice,
and commended the Government's efforts
to establish the International Criminal Court
and promote human rights in development
policy. Amnesty International did welcome
the adoption of regulations on the export of
war and armament equipment, but noted
that the regulations did not guarantee the
end of such exports and expressed disap-
pointment at Germany's failure to meet
transparent and consistent arms export
principles based on human rights.’

Xenophobia, Anti-Semitism and Racism

Anti-Semitism and racism remained a
serious problem in Germany in 2000. The
number of racially motivated criminal acts
committed by extreme rightist groups in-
creased by about 50 percent from 1999,
i.e. from 10,000 to 15,000. In December
2000, the German Federal Criminal Bureau
(Bundeskriminalamt) registered 638 acts
committed by such groups; a further 216
acts were registered as xenophobic. Thirty-
seven persons were injured. The criminal
acts included destruction of property,
threats, attacks on individuals, breaches of
the peace and attacks with explosives. The
figures were published by the conference
of the German Interior Ministers.?

O On 10 June, three skinheads attacked
Alberto Adriano (from Mozambique) in

Dessau (Sachsen-Anhalt). Adriano had
been living in Germany for 12 years, was
married to a German woman and had
three children. The perpetrators hit and
kicked him so brutally that he died in hos-
pital three days later. Two of the skinheads
were only 16 years old.?

In the last three months of 2000, 496
anti-Semitic crimes were committed, in-
cluding 11 cases of physical ill-treatment,
one case of arson, one case involving a
breach of the peace, 42 cases of damage
to property, 22 cases of disturbing the
death and 400 other crimes. Only 31 per-
petrators had been apprehended as of ear-
ly February 2001.*

In proportion to the population, by far
the largest number of violent incidents
were recorded in the so-called new Federal
States, i.e. the former East Germany. It ap-
peared that the authorities there were very
often not in a position to deal appropriate-
ly with such incidents.

In August 2000, following the meeting
of the Interior Ministers of the Federal
States, German authorities initiated meas-
ures to reduce the activities of extreme
rightist groups. After a lively public discus-
sion about the nature of the German Natio-
nal Democratic Party (NPD, Nationalde-
mokratische Partei Deutschlands), the
Government asked the Federal Constitu-
tional Court on 30 January 2001 to ban the
NPD on the grounds that it denounced the
Constitution; was hostile towards or ig-
nored democracy and human rights; was
intolerant of persons with different opin-
ions and also towards aliens; had adopted
a totalitarian party program; had perceived
close relations to National Socialism; and
was anti-Semitic, anti-pacifist, revisionist,
militant and ready to resort to violence.
Moreover, it systematically tried to gain
power through its network, agitation, and
indoctrination (particularly of the youth)
and by threatening its political opponents.®
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The NPD served as a political umbrella
organization for skinhead and Nazi demon-
strations and other assemblies, which often
escalated into violent incidents.

In September, Federal Minister of
Interior Otto Schily banned the German di-
vision of the international skinhead organi-
zation "Blood and Honour” and its youth
organization “White Youth”. The organiza-
tion had violated Article 5 of the Law on
Associations by holding activities against
the constitutional order and inter-ethnic
understanding.®

Despite the recommendations of the
UN Committee on the Elimination of Racial
Discrimination that Germany adopt a com-
prehensive Anti-Discrimination Law and in-
troduce a mechanism for the implementa-
tion of the Convention in Germany, this
had not happened by the end of 2000.
Nor did Germany make a declaration to
guarantee refugees and minorities access
to individual appeal procedures regarding
discrimination and to claim compensation.

Religious Intolerance

On 19 December, the Federal Consti-
tutional Court handed down a fundamental
decision about the question of granting re-
ligions the status of a corporation under
public law; Jehovah's Witnesses being the
religion in question. The Jehovah's Witness
community had appealed to the Constitu-
tional Court to contest the decision of
Berlin's Federal Administrative Court, which
had refused to grant them the status of a
corporation under public law. In contrast to
the decision of the Federal Administrative
Court, the Federal Constitutional Court held
that the granting of public corporation rights
to religious associations must not be made
dependent upon their special loyalty to-
wards the State. Such a requirement would
infringe upon the law on religions and the
ideological neutrality of the State.”

The Federal Constitutional Court re-
ferred the case back to the Federal
Administrative Court in order for a renewed
decision to be made.

In its decision, the Federal Constitutio-
nal Court also emphasized the equality of
religions. In particular, the Court empha-
sized the equality of opportunity for all reli-
gious associations by establishing in its jud-
gment that no excessive requirements are
to be set for religious associations endeav-
ouring to obtain public corporation status.?
Jehovah's Witnesses had been applying for
corporation status under public law for
years. Opponents had cited the communi-
ty's “enmity” towards the State due, for ex-
ample, to its refusal to participate in public
elections or to perform military service.

The Rheinland-Pfalz Superior Court
(OVG) held in November that the German
Unification Church (Moon community) was
permitted to contest an immigration order
prohibiting its leader's entrance into the
country. According to the judge, if a reli-
gious community’s foreign spiritual leader
is refused entry into Germany, the right to
practice religion freely is not automatically
excluded in advance. The OVG declared
that the Unification Church’s lawsuit was
permissible, but at the same time it left ap-
peal open to the Federal Administrative
Court in Berlin because of the unprece-
dented significance of the matter.’

The Unification Church was registered
as an association in 2000, thereby uniting
its German members with the worldwide
religious community.'

Protection of Asylum Seekers and
Immigrants

In 2000, 87,564 individuals sought po-
litical asylum in Germany, a number that
decreased by 17.4 percent from 1999.
Asylum was granted to 3 percent of all ap-
plicants, 7.9 percent received a deportation
order and 29 percent of the claims were
not considered due, for example, to the
withdrawal of asylum claims by the appli-
cants."

The main problems regarding asylum
seekers in Germany included: the Govern-
ment's failure to guarantee protection to in-
dividuals who were not persecuted by a
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state or quasi-state actor; airport procedures
that raised doubts about the thoroughness
of the investigation; long periods of custody
for asylum seekers; forced deportations that
sometimes involved misconduct by law en-
forcement officials; and insufficient protec-
tion for unaccompanied children.

Germany still failed to fully implement
the recommendations of the UN and other
international organizations (particularly the
Geneva Convention and the rulings of the
European Court of Human Rights), mean-
ing that Germany could no longer be re-
garded as a “safe third country”’

The Government's decision in spring to
open the German labour market to com-
puter experts from non-EU states raised
criticism by human rights NGOs in light of
the remaining employment ban for asylum
seekers.” Fortunately, the Federal Gover-
nment decided in December that asylum
seekers and persons allowed to stay on
specific grounds (geduldet) should be
granted a work permit following a waiting
period of one year of legal stay in Germany.
The new regulation came into force on 1
January 2001. On this basis, some 85,000
aliens are allowed to work legally.”™

Under Article 56v of the Act on Asylum
Procedures, asylum seekers were obliged
to apply for special permission to leave the
often-small residence assigned to them.
The permission was often not granted.™

The social benefits that asylum seekers
received instead of social allowances had
not been adapted to the increased living
costs since 1993, when the Act on Benefits
for Asylum Seekers came into force. The
so-called amounts for basic benefits fell sig-
nificantly below the standard social al-
lowances."

Persecution by Non-Governmental Actors
In 2000, asylum seekers coming from
civil war countries such as Afghanistan
could hope for protection in Germany after
the Federal Constitutional Court cancelled
the jurisdiction of the Federal Administra-
tive Court on Afghanistan on 10 August.

According to the Federal Constitutional
Court, the Federal Administrative Court had
"denied petitioners the right to asylum be-
cause of extremely narrowly interpreted
wording on the appearance of quasi-state
persecution, completely equating political
with state or quasi-state persecution.” The
Court added that “it had exaggerated the
requirements on the presence of political
persecution” prescribed by Article 16(1) of
the Constitution.'® The Federal Administrati-
ve Court had been of the view that an orga-
nization in power is only capable of political
persecution if it is based on completely sta-
bilized territorial power.”

Until that decision, the new German
Government had followed a policy of re-
fusing to grant political asylum either on
the basis of the Geneva Convention or
Article 3 of the ECHR regarding non-re-
foulement of victims of non-governmental
persecution. The criteria for defining state
or quasi-state actors were so restrictive that
they excluded even the Taliban in Afgha-
nistan, although the Taliban have been in
power for years and occupy most of the
country. As a result, individuals fleeing
countries such as Afghanistan and Somalia
were not offered access to the refugee de-
termination procedure in Germany.

Forced Deportations
The deportation of numerous individu-

als to their countries of origin in many cas-
es resulted in their arrest, torture, ill-treat-
ment and other persecution. In its 22 June
report, the Foreign Ministry corrected, on
some points, its previous assessments of
the dangerous return situation of Kurdish
asylum seekers. For example, the Ministry
re-assessed the dangers to families and
friends resulting from the political activities
of Kurdish refugees in exile and no longer
the family's penal liability if returned to
Turkey. However, according to Pro Asyl, the
report still failed to understand the dramat-
ic experience of Kurdish returnees.’

0O Abdulhalim Nayir, a Kurd, was deported
from Germany in February 1999. Upon his
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arrival in Izmir, he was immediately arrested
at the airport, tortured, detained and
charged - but later acquitted. He had been
pressured to denounce his family members
and friends as Kurdish activists and - under
threat of death - forced to cooperate with
the notorious Anti-Terror Forces. He ma-
naged to return to Germany, but was arrest-
ed and denied access to the asylum proce-
dure - although there was evidence of his
torture and detention in Turkey. The author-
ities stated that during the first asylum pro-
cedure Nayir had not been able to give suf-
ficient proof of persecution against him."

A discussion on the use of inhuman
methods to forcibly deport people contin-
ued in 2001. Throughout the 90's, law en-
forcement officials had used adhesive tape
to close the deportees’ mouth or put
something in their mouths to stop them
from screaming; bound their legs and arms
and placed helmets on their heads al-
legedly to protect them from physical injury
and to prevent the deportees from biting
the law enforcement officials.

Amnesty International also reported
the technique of restraining a deportee in
the sitting position by forcing the upper
body forward onto, and below, the knees,
noting that this technique may impede the
breathing of a deportee, especially when
great amounts of pressure are exerted and
while other restraints are employed at the
same time.* Over the years, there have
been several cases of deportees’ deaths.
The Ministry of Interior decided on a tem-
porary ban on forced deportations follow-
ing the death of Aamir Ageeb on 28 May
1999. When the deportations resumed,
the helmets were no longer used.”

Airport Asylum Procedure

In 1999, accommodation premises
were built at Frankfurt airport for asylum
seekers awaiting airport asylum procedure.
The physical conditions, however, re-
mained poor and individuals were held
there for intolerably long periods of time -
many for several months, leading to ex-

treme psychological and physical pressure.
Several people attempted suicide; others
were taken for psychiatric treatment.

O On 8 May, an Algerian woman who
had been living in Frankfurt airport accom-
modation for seven months awaiting air-
port procedure, committed suicide. After
collapsing physically and receiving acute
psychiatric treatment, she saw no way out
of the vicious circle.”

Pre-Deportation Custody®

On 4 January 2001,the Federal
Constitutional Court published a decision
regarding pre-deportation custody. The
Court informed the lower courts that the
authorities had to balance more carefully
the interest in deportation and the affected
persons’ legal right to liberty, holding that if
foreigners cannot be deported (and they
do not have to justify the reasons for this),
they ought - as a rule - to be released from
detention pending deportation. For years,
many German magistrates had been sign-
ing detention orders almost automatically
without appropriately examining each case.

Pro Asyl criticized as unconstitutional
the length of the maximum duration of pre-
deportation detention (18 months) and
the execution practice because there were
still no legal regulations on the execution of
pre-deportation detention. In practice, indi-
viduals awaiting deportation in detention
often lived in even worse circumstances
than criminal prisoners.

Women Refugees and Immigrants

Rape by enemies, genital mutilation,
and harsh or inhuman treatment inflicted
for breaking strict social and religious rules
(e.g. dress regulations) were not accepted
as grounds for asylum. Moreover, women
saw less changes in the asylum procedure
since women-specific persecution was not
deemed to be politically motivated. Wo-
men’s testimony was often not believed,
and sexual violence against women was
frequently not recognized as a method of
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systematic persecution, but seen rather as
an individual encroachment.

On 1 June, an amendment to Article
19 of the Law on Aliens came into force,
improving the status of foreign female
spouses in Germany. In particular, the law
ameliorated the situation of foreign women
who could now be granted an individual
residence permit following a divorce on the
condition that they had legally lived in
Germany for at least two years. Previously,
the minimum length of residence had
been four years. Through the amendment,
women no longer had to endure an abu-
sive marriage for fear of having to return to
their country of origin in case of divorce.”

Minor Asylum Seekers

Germany's reservation to the UN
Convention on the Rights of the Child upon
ratification in 1992 remained in force
throughout 2000. According to the reserva-
tion, German asylum law should not be af-
fected by the provisions of the Convention.
Germany also failed in 2000 to take the
necessary legal measures to bring domes-
tic legislation into line with the Convention
regarding the treatment of child refugees.”

Under Article 22 of the Convention on
the Rights of the Child, children under 18
years of age enjoy special protection; in par-
ticular, they cannot be held in custody.
However, German law continued to treat
asylum seekers over the age of 16 as adults.

On the basis of the “third country” rule,
unaccompanied children continued to be re-

turned from the border without any asylum
process, assistance or help, and the acceler-
ated procedure was used on children at air-
ports. Many children between 16 and 18
were taken into custody pending deportation.

Refugees from Bosnia and Herzegovina
and Kosovo™

The conference of German Interior
Ministers in November decided that ap-
proximately 15,000 particularly traumatised
persons from Bosnia and Herzegovina may
be given right to residence in Germany,
which could be prolonged with the possi-
bility of permanent residence. Persons af-
fected by the decision must have been un-
der specialist or psychotherapeutic treat-
ment since at least 1 January 2000.
Further, traumatised refugees from Kosovo
can receive residence authorization on the
basis of individual examinations. The deci-
sion required that the Kosovars originate
from areas that cannot guarantee specific
protection for minorities. According to
Kosovo observers, no region in Kosovo can
offer such protection. The status of muilti-
ethnic couples remained unclear.

The conference further decided to give
residence authorization to persons from
Bosnia and Herzegovina if they have no
family members in that country anymore.
However, their welfare is to be guaranteed
by family members, i.e. the State is not pre-
pared to pay supplementary welfare aid,
sickness benefits or nursing allowances.
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